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Abstract
The purpose of this article is to analyze recent transformations in Argentinean
migratory policies since the 2001 crisis, based on the state’s passage of laws. The
first part provides a brief historical outline approach as the framework and context
for interpreting the present processes, their continuities and discontinuities. It emphasizes the influence of the international scene on the development of migratory
policies—“denationalization” and “renationalization”—, and the social agents involved. The article ends with a description of policy progress and setbacks, including the challenges that must be faced.
Keywords: 1. migration policies, 2. legislation, 3. international sphere, 4. Mercosur, 5. Argentina.

Transformaciones y desafíos de la política migratoria argentina
en relación con el contexto internacional
Resumen
El objetivo de este artículo es analizar las transformaciones recientes en la política
migratoria argentina, a partir de la crisis de 2001, sobre la base de la producción
normativa del Estado. En una primera parte se traza una reseña histórica abordada
como marco y contexto en los que se interpretan los actuales procesos, sus continuidades y rupturas, subrayando la influencia del ámbito internacional en el proceso
de gestación de la política migratoria –“desnacionalización” y “renacionalización”– y
los actores sociales que intervienen. Por último, se presentan los avances y retrocesos
en esa política, así como las dificultades que deben superarse.
Palabras clave: 1. política migratoria, 2. legislación, 3. ámbito internacional,
4. Mercosur, 5. Argentina.
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Introduction
Analyzing migratory policies in Argentina involves exploring one
of the most crucial and hotly debated issues in its history as a nation. Migration is a phenomenon that has left a profound mark
on Argentinean society. Virtually from the outset, the state began
to concern itself with population issues, prioritizing migrations
within its strategy. It needed to populate the country quickly,
modernize it and import labor, which was crucial to implementing the dominant project: transforming its extensive territory into
farmland to produce the food Europe needed.
The purpose of this article1 is to analyze the recent transformations in Argentinean migratory policy since the 2001 crisis, based
on the state’s passage of laws. Since a long-term perspective was
used for this research, the article begins with a brief overview:
from the First National Population Census in 1869 to the coup
d’état in 1976 and from the coup to the crisis. And it was from
that date onwards, when a point of inflection occurred, that different political experiences emerged and a new migratory law was
sanctioned, constituting a record degree of progress in the issue.
The first two periods are dealt with as a framework and context in
which the current processes, their continuities and discontinuities,
are interpreted. The theme of this study is based on the ideas put
forward by Sassen (2001). We are therefore interested in exploring
the tensions, ambiguities, and contradictions emerging between
the control the state has exerted over those entering its territory
and the constraints on their practices. Regarding the state’s autonomy and sovereignty, we ask: a) Over the course of time, how
are processes of “denationalization” on the part of Argentinean
policy and “renationalization” on the part of migratory policy in
particular developed and linked?; b) who are the social actors who
1

This paper is a summary of some of the findings yielded by the ubacyt project
called: “Two Dimensions of Contemporary Migratory Argentina: Mercosur Immigrants and Argentinean Émigrés. Demographic, Political, and Social Aspects”. I
would like to thank Gabriela Mera for her help in designing the charts.
[206]
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participate in the formulation of migratory policy; c) what characteristics has the process of deterritorialization had in granting
rights to migrants? We are therefore concerned with finding out
the extent to which the transformation of Argentinean migratory
policy has been influenced by the international sphere.
In order to answer these questions, it is useful to observe the
evolution of Argentinean demography, which has shown historic
trends: low total growth, early fertility reduction, early population
ageing, a stagnated decrease in mortality, high urban concentration and a decrease in the influx of migrants (Mazzeo, 1993). At
the same time, since the 1990s, there has been an increase in the
emigration of the youth population.
Although this overview contains sharp differences by region
and social class, it gives us an idea of the importance migrations
have had and continue to have in Argentina. According to census
data, the foreign population has continuously decreased in every
census since 1914, until it reached 4.2 percent in the last census in
2001. This is a result of the interruption of the European flow-despite the slight upturn observed in the post-war period, its ageing
and death. The contribution of foreigners from border countries—Paraguayans, Bolivians, Chileans, and Uruguayans—has
been stable as regards its percentage of the total population,2 yet
failed to offset the loss of the European influx. Thus, in 2001, it
accounted for 60 percent of the total foreign population.
As regards Argentinean emigration, although in the early
1960s, the flow appeared to be related to the country’s political ups and downs—successive corps—and could be regarded as
a merely conjunctural phenomenon, nowadays, Argentineans’
movements aboard appear to have acquired a structural nature
(Novick, 2007).
2

According to the Argentinean National Censuses, the proportion of border
country foreigners of the total population accounted for 2.4 percent in 1869, 2.9
in 1895, 2.6 in 1914, 2 in 1947, 2.3 in 1960, 2.3 in 1970, 2.7 in 1980, 2.5 in 1991,
and 2.5 percent in 2001 (MI, 1872; De la Fuente, Carrasco, and Martínez, 1898;
Martínez, 1916; President’s Office, 1951; pen, 1962; indec, 1977; President’s Office,
1981; indec, 1994, 2001).
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Interpretative Framework
For some time now, I have been interested in exploring the political-social and ideological aspects of population phenomena and
over the years, I have been able to appreciate the fertility of this
field of study. However, working on texts, including legal ones,
does not constitute an obvious or innocent practice. Discourse
analysis experiences great difficulty in mastering its subject, since
a discourse is not an obvious reality but rather the result of a construction (Mengueneau, 1980). Language and its use are neither
neutral nor transparent nor indifferent to the place in which they
are performed. Political texts, within which norms are contained,
not only help construct social reality but also “provide social actors with interpretative models for understanding this social reality, examining the possibility of modifying it and therefore,
guiding their own actions” (Vasilachis, 1997).
Policies are intimately related to law, since they are partly crystallized through the legal system. Critical theory refers to the dual
aspect of law, as a specific social practice and as a discourse of
power. Ideology is therefore regarded as a condition for the necessary production of legal discourse (Ruiz, 1991; Cárcova, 1991).
Since Marxism, law has been understood as an instrument of
domination (Poulantzas, 1969). Conversely, the alternative theory of law holds that the legal system is a partially incoherent,
relatively autonomous and paradoxically contradictory system,
and that using its contradictions serves to create an emancipating practice (López, Saavedra, and Ibáñez, 1978; Barcellona, and
Cotturri, 1976; Tygar, and Levy, 1981). As part of law, legislation
constitutes a suitable object of study for understanding social relations and the changes produced in society. The study of legal
guidelines therefore serves as an appropriate means of answering
certain questions: What is social conflict? Who strives to resolve
it? How do they manage to do so?
Sassen (2001) holds that although construction of an international world order entails the denationalization of national policies, the international migratory process proves to be a conflictive
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area in which states renationalize their policies, hanging on to
their right to control borders. There is a tension in the state between its authority to control foreigners’ entry into the country
and its obligation to protect those in its territory. Indeed, as part of
population policies, external migratory policies constitute proposals and goals drawn up by the state apparatus to influence the size,
composition, origin, direction, settlement, and integration of spontaneous migratory flows or as a global part of the economic-social
planning drawn up (Mármora, 2002). Like the latter, the former
fail to escape the complexity of the issues, not only because of the
many different factors that intervene in the shaping of the migratory phenomenon (social, geopolitical, work, cultural, economic,
religious, ethical, racial, ecological, political, psychological, and
legal) but also because of the various public organizations that
tend to become involved in these policies, as well as the interests
of ethnic, business, and media groups at stake. Several studies
have shown that the effects of policies—as regards the volume,
direction and nature of international migration—do not always
occur in the direction intended by civil servants and politicians
(Teitelbaum, 1984; Zolberg, Suhrke, and Aguayo, 1986). And
while some adopt a skeptical position regarding states’ capacity
to control migration (Hollified, 2000), others suggest that their
policies have been largely successful (Brochmann, and Hammar,
1999; Strikwerda, 1999).
Policies and Strategies Prior to the 2001 Crisis
This study involved analyzing the link between public policies,3
migratory policies, development strategies and political processes as presented in the normative sphere—laws—of the state, by
3

Any public policy is based on an underlying, ideologically configured model of
society, that determines which policies will be most important or which ones will be
chosen while others will be rejected. Every social group will propose different development strategies to impose its own model on the rest of society. These are the result
of a specific societal structure of power and the functioning of a certain state political
system (Correa, 1975; Yocelevzky, and Rodríguez, 1983).
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exploring the treatment the various governments give migratory
issues (Novick, 1992, 2000, 2004).
From the Founding Era to the 1976 Coup d’État
a) During the agro-export era (1870-1930),4 a migratory policy
was formulated that was associated with a major phenomenon:
mass European migration. The open door policy was established during the emblematic Avellaneda Law (1876) which
used various financial incentives—fare payment, accommodation, etc.—to encourage the influx of European farmers. This
defined what an immigrant was for the first time, specifying
the rights and obligations involved in this status. At the normative level, two images of foreigners coexisted during this
period: the civilizing and the subversive. The Law of Foreigners’ Residence (hcna, 1902) may be regarded as the first regulation to legitimize discretional action by the authorities. The
Law of Social Defense (hcna, 1910) was distinctly repressive
towards the migrant population in general. In relation to its
control function, since the flow was largely transoceanic, the
port of Buenos Aires became the only point in which the state
could easily intervene. The state formulated its policy through
the Ministry of the Interior and subsequently the Ministry of
Foreign Affairs. Private settlement companies were hired by
the state to implement its ambitious migratory plan. Contradictions arose between the liberal ideology underlying the
strategy used—including the ruling elite’s idealization of immigrants as “civilizing agents”, and the non-conformist ideology—socialist, anarchist, etc., that they brought with them.
The influence of the international sphere was crucial, since not
only did immigration insert Argentina into the world market,
4

Th is period began with the presidency of Domingo Faustino Sarmiento (18681874) and ended with the overthrow of the second government of Hipólito Irigoyen
(1928-1930), when a coup d’état was carried out by the military. Th is destroyed
the formal constitutional order for the first time and the liberal, agro-export model
collapsed.
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it also made it visible, in parliamentary debates, through “external creditors”, who had to be taken into account when it
came to determining public spending to pay for the promotion
of European immigration.
b) Industrializing Import Substitute Strategy. Conservative Governments (1930-1945).5 A number of phenomena can be observed
during this period: the decline of the European migratory flow
and the increase in internal migration. A restrictive policy was
drawn up—designed as temporary solution to the crisis—associated with the selection of immigrants and ignoring the liberal influx regime proposed by the Avellaneda Law. However,
the crisis did not affect the ideology that associated European
immigration with national progress that was still deeply rooted
in Argentinean society. The reduction of the flow appears to
be more the result of the new international economic situation
than the change in the law. State control expanded, becoming
interventionist in nature. The Ministry of Agriculture would
be the space responsible for formulating the policy. The influence of the international context in economic policies increased the “denationalization” due to the global economic
crisis, while the migratory policy was “renationalized”, in an
attempt to protect the internal market affected by high unemployment rates.
c) Industrializing Import Substitute Strategy. Perón Governments
(1946-1955).6 The planning experience of the period (First and
Second Five-Year Plan) undertook diagnoses of the demographic problems in an attempt to act on all the phenomena. The
population variable was therefore regarded as a key element
in achieving the political project. The National Constitution,
sanctioned by Peronism, in force from 1949 to 1956, contained
explicit references to certain demographic phenomena. On the
5

It includes nationalistic conservative governments (José F. Uriburu, Agustín P.
Justo, Roberto M. Ortiz, Ramón S. Castillo), and those that emerged as a result of
the 1943 Revolution (Pedro P. Ramírez, and Edelmiro J. Farrell).
6
Phase comprising the first two constitutional governments of Juan Domingo
Perón.
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subject of migrations: it encouraged European immigration
and stipulated that all those that entered the country without violating the laws enjoyed Argentineans’ civil rights as well
as political rights five years after having obtained citizenship.
The new policy was driven by selection and guidance criteria.
The idea of Latin American integration constituted one of the
arguments legitimizing the amnesty policies begun by Peronist
governments. The capacity for state control increased, with the
Ministry of the Interior intervening, followed by the Ministry
of Technical Affairs and subsequently the Ministry of Foreign
Affairs. For its part, economic policy was “nationalized” in an
attempt to achieve a model of autonomous capitalism. Conversely, migratory policy acknowledged the regional contribution of border countries, in which the national factor became
less important as the sole model of legitimacy.
d) Industrializing Import Substitute Strategy. Concentrating Stage.
Military Governments (1955-1962 and 1966-1973).7 This period is characterized by a profound crisis and a growing climate
of social protest. The guidelines drawn up perceive immigrants as dangerous actors for society, increasing the violence
against foreigners and authorizing the state to expel them. The
reduction and fluctuation of the flow from the border countries observed during this stage is the result of various circumstances: the restrictive policy implemented, salary reductions,
economic recession, and the exclusion and repression of undocumented migrants. The policy was “renationalized” since
it only defined national interests “threatened” by foreigners,
while the dominant liberal ideology proved influential in redefining economic policies by encouraging new and growing
foreign capital investment.
7

It includes the governments that followed the coup d’état known as the “Revolucion Libertadora” (Eduardo Lonardi, and Pedro E. Aramburu), the Constitutional
government of Arturo Frondizi, and José M. Guido; and those that arose in the wake
of the “Revolución Argentina” (Juan C. Onganía, Roberto M. Levingston, and Alejandro A. Lanusse).
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e) Industrializing Strategy (1963-1966 and 1973-1976). Distributive Stage. Democratic Governments.8 This period is characterized by a generous policy towards Latin American immigrants
(two amnesties), a progressive position in the international
sphere (World Population Conference in Bucharest, 1974),
where the migratory phenomenon was regarded as a factor
of progress and development, and the creation of new institutional spheres. Peronism’s planning experience (Three-Year
Plan for National Reconstruction and Liberation, 1973) formulated four basic projects: a) orientation of internal migrations; b) recovery of Argentinean emigration to other countries;
c) integration of Latin American immigration; and d) promotion
of overseas immigration. Migratory policy took the regional
context into account again and was denationalized whereas
economic policies attempted to recovery sovereignty to protect
national interests.
From 1976 Coup d’Etat to 2001 Crisis
The strategy of economic openness and liberalization includes
several stages. The first, involving initiation and penetration
(1976-1983), carried out by the military government, was the
most energetic and bloodiest. The second, entailing transition
(1984-1989), took place during Dr. Raúl Alfonsín’s government,
when certain sectors still resisted deregulation and created a certain impasse. The third period (1989-1999) was one of consolidation during the governments of Dr. Carlos Menem, when there
were no socially organized groups able to oppose the neoliberal
project implemented. The fourth was one of collapse, during Dr.
De la Rúa’s government, when the failure of the model, the financial crisis and social protest led to the president’s resignation.
8
It includes the governments of Arturo H. Illia and the Peronist governments
(Héctor J. Cámpora, Raúl A. Lastiri, Juan Domingo Perón, and María Estela Martínez de Perón).
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a) In relation to the population issue, particularly the migratory
issues, the dictatorship quickly showed interest in these issues.
In 1977, government passed a decree establishing the National
Population Objectives and Policies. In 1981, a law was passed
replacing all current legislation: the General Law of Migration
and the Promotion of Immigration (hcna, 1981) comprising
115 articles, revoked the Avellaneda Law. Its considerations argued the need to encourage immigration, which it expressly
declared should be European, associating it with the colonizing
process, to consolidate and increase the country’s population
assets. The law expressly forbade all undocumented foreigners
from engaging in paid activities, denying them access to health
and education services and obliging civil servants to denounce
the situation to the authorities. The “national security doctrine” continued to underlie military regulations. The Ministry
of the Interior would be the exclusive sphere for policy design,
while its ability to control became increasingly concentrated
and discretional. The migratory phenomenon was regulated
from an almost exclusively police-based perspective. Migratory
policy was nationalized, while economic policy was denationalized by encouraging the influx of foreign capitals, guaranteeing their profitability and transferring it to state firms.
b) Contradictory policies were observed during Dr. Alfonsín’s
government: although an amnesty was decreed in 1984, permitting the integration of immigrants, in 1985, a restrictive immigration policy was formulated through a minor regulation
(Ruling 2340/1985 of the National Migration Department).9
Two years later, a decree was passed whereby the migration
law in force during the military dictatorship was regulated,
lending it legal and ideological validity. As for emigration, in
1984, a policy designed to ensure the return of Argentinean
exiles was passed. In short, its decisions show an ambivalent
position, which failed to meet the expectations raised by the
9

Boletín Oficial de la República Argentina, en <http://www.boletinoficial.gov.ar/
Inicio/Index.castle>.
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advent of democracy. Economic policy was not substantially
modified, maintaining the project of trade liberalization. Conversely restrictive migratory policy was extended, legitimizing
the traditional state spaces involved.
c) A contradictory policy continued during Dr. Menem’s governments. Regarding emigration, in 1991, a law was passed
allowed Argentineans resident abroad to vote, once they had
been registered in the Electoral Roll. The first time this law
was enforced was during the legislative elections of 1993. A total of 8 823 Argentineans had registered, 62 percent of whom
voted, since the law stipulated a voluntary right (hcna, 1991).
Regarding immigration, certain integrating experiences were
observed: such as the law, passed in 1992, granting amnesty to
citizens from border countries as well as the signing of Migratory Agreements with Bolivia, Peru, and Paraguay in 1998. The
three bilateral instruments expressly acknowledged the shared
responsibility of the three countries of origin and destination,
and their importance lay in the fact that they facilitated the
legalization of immigrant workers. Another advance observed
during this period involved granting foreigners the right to
vote in municipal and/or provincial elections.10 Paradoxically,
this period also saw the emergence and expansion of restrictive trends. Thus, in 1993, the president sanctioned a decree
authorizing the National Migration Department (nmd), with
the support of security forces, to conduct national supervision
operations throughout the country to verify immigrants’ legal
status. Attempts were made to justify the legitimacy of this
harsh measure on the basis of the severe problem caused “by
10

Although foreign residents are not allowed to vote in the national elections (for
president, vicepresident or legislators), during Menem’s governments they were given
the right to suffrage in various provinces: La Pampa (1989), Tierra del Fuego (1991),
Corrientes (1993), Buenos Aires (1994), Neuquén (1994), Chubut (1994), Chaco
(1995), Mendoza (1997), Salta (1997), Misiones (1999), Formosa (2003), and in the
city of Buenos Aires (1996). During Alfonsín’s government, this right was granted in
the following provinces: Tucumán (1983), Santa Fe (1985), San Juan (1986), Jujuy
(1986), San Luis (1987), Santiago del Estero (1987), Córdoba (1987), Catamarca
(1988), and Río Negro (1988).
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the illegal occupancy of housing and other crimes affecting
social peace”. This decree heralded the new restrictive policy
that would subsequently be sanctioned (pen, 1994). The following year, new admission criteria were established “to protect national interests” and the regulation passed by Alfonsín
was repealed. A comparative interpretation of the two regulations—Alfonsín’s and Menem’s decrees—, one radical, the other legalistic, clearly reveals greater control and concentration
of decision making in the Ministry of the Interior. In 1998,
a regulation was passed, introducing regressive changes into
immigrants’ rights. Demanding a written work contract as an
essential condition for legally engaging in lucrative activities—
when half the Argentinean work force is employed in the underground economy—reflects its restrictive spirit (pen, 1998).
Regarding social actors, it is interesting to note the creation
of two Population Commissions in Parliament, giving it greater scope to formulate policies. In the constitutional reform of
1994, the migratory issue did not undergo any modifications,
and merely repeated ideas that had been in force since 1853.
Once the neoliberal model was intensified and openness to the
globalized world was imposed, economic policies were “denationalized”. The migratory policy tended to resolve internal
tensions, accusing immigrants from the border countries of being responsible for the failure of the model and exacerbating
xenophobic views. At the same time, the rights of citizens in its
deterritorialized population were expanded, by incorporating
them into the re-writing of its national imaginaries as a means
of positioning itself in the world economic system.
d) The government of Dr. Fernando de la Rúa came to power in
1999 and attempted to improve the most controversial aspects
of the previous administration: by adopting the neoliberal perspective, it sought to do away with corruption. However, as
a result of the expansion of the economic crisis and growing
foreign debt, social protest increased to such an extent that in
December 2001, the president was forced to resign. This period was characterized by: high unemployment rates, a shortage
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of state resources for social policies, greater dependence on international financial centers, a regression of state participation
in vital areas of society, an increase in poverty and so on. The
unemployed, now known as piqueteros, became more active in
their mobilizations, demanding their rights. It is significant
that this democratic government failed to sanction any amnesty decrees, as had been done since the middle of the century.
Policies and Strategies Following the 2001 Crisis
The 2001 crisis proved to be a point of inflection in Argentinean
history, since it destroyed the dominant bloc, putting an end to the
pattern of accumulation that had prevailed for the previous thirty
years. Other contributing factors included social mobilization and
the leading role of the popular sectors in the collapse of the neoliberal model. Two options were proposed as a solution to the
crisis: dollarization, proposed by foreign firms and transnational
banking, and devaluation, proposed by the diversified oligarchy
(economic groups together with a number of foreign conglomerates). This last option prevailed, with catastrophic effects for
the most vulnerable sectors (Basualdo, 2006). This problematic
context gave rise to the government of Néstor Kirchner, through
free elections won by a narrow margin. Thus, a transformed Latin
American political scenario marked the start of economic growth
that reduced the high levels of unemployment caused by the neoliberal government. As for the migratory issue, the law sanctioned
by the military in 1981 had already been operating for 20 years
and was not easy to repeal. Dr. Menem’s government saw numerous bills on migrations, yet results regarding the repeal of military
law were negligible. Some of the projects only proposed partial
reforms (a total of six were submitted between 1996 and 1999)
while others sought to repeal it (a total of four were submitted between 1994 and 1999). The unified project, agreed on in December 1999 at the Commission of Population and Human Rights
of the Chamber of Deputies, served as the basis for Rep. Giustinia ni (Socialist Party) to draft his bill, submitted to Congress
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in December 2001 and again in March 2003. Following several
parliamentary ups and downs, and in view of the possibility of
further delay, it was agreed to deal with the bill during the last
ordinary session of the Chamber of Deputies in 2003, where it
was unanimously approved by the delegates. A few days later, in
December, law num. 25.871 was passed in the Senate. A reading of the General Principles of the new law shows that it points
towards formulating a new national demographic policy, by
strengthening the country’s socio-cultural fabric, and promoting
immigrants’ integration into society and the labor force. One of
the most important reforms undertaken by the law is the recognition of the human right to migrate. According to article 4, “The
right to migration is the essential, inalienable right of a person,
which the Argentinean Republic guarantees on the basis of the
principles of equality and universality”. This article not only acknowledges and incorporates into internal law what is established
in the Universal Declaration of Human Rights but stipulates the
state’s obligation to guarantee this right. A summary of the new
rights enshrined in the law num. 25.871 is given below:
Table 1. Immigrants’ Rights Contained in Law 25.871
Right to
Migration
Education
Health
Equal rights for nationals and foreigners
Due process in situations of arrest and expulsion
Free legal assistance
Assistance from an interpreter
Participate in the decisions concerning public life and
the administration of local communities
Family reunification

Article
4th
7th
8th
6th
th
61 and 70th
86th
86th
11th
10th

Source: hcna, 2004.

It also introduces the principle of effective legal control of all the
administrative documents issued by the respective authorities. In
the event of expulsion, the immigrant may utilize administrative
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and judicial resources. The decision to expel him will therefore
only be determined by a judge.
At the same time, article 17 reverses the criterion usually associated with the influx of foreigners. Whereas in military legislation, emphasis was placed on the police control of undocumented
immigrants, who were forced into irregularity by the difficulty
of completing their paperwork, the new law encouraged them to
legalize their status.
In relation to Mercosur, the new law cites, for the first time ever
in the history of migratory legislation, a process of regional integration and gives citizens of member countries special treatment.
This new Mercosur perspective is confirmed in the amnesty
decree drawn up by the president, granting foreigners from outside Mercosur resident in Argentina on June 30, 2004 the possibility of legalizing their migratory status within a period of 180
days. Expulsions were suspended for foreigners who were able to
take advantage of the benefits afforded by this decree. The new
migratory law was cited as the legal basis in the sense that the
state must provide the conditions to enable foreigners to legalize
their situation.
Table 2, given below, shows that 12 065 persons took advantage of the benefits of this amnesty. The majority were from Asia,
followed by Latin Americans. The largest group comprised persons from China, followed by Koreans, and then Colombians and
Dominicans.
The nmd subsequently created the National Program of Normalization of Migratory Documents, designed to: a) legalize immigrants’ status, and b) create new policies to ensure the insertion
and integration of the immigrant population (pen, 2004a).
In June 2005, a new decree extended the nmd’s administrative emergency and arranged for the migratory legalization of
foreigners from Mercosur and associated countries (pen, 2005).
This process, implemented from April 2006 onwards and known
as Patria Grande program, enabled persons from countries in the
expanded Mercosur (Uruguay, Brazil, Bolivia, Paraguay, Chile,
Peru, Colombia, Venezuela, Ecuador, and Panama) to obtain a
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temporary, two-year stay in the country through simplified requirements. After this period had elapsed, people could choose to
request permanent residence in Argentina provided they were able
to prove “a legal livelihood”.
Table 2. Number of Foreign Citizens Protected by Decree 1169/2004,
Arranged by Continent and Region
Continent
Asia
America

Europe

Region
Southeast Asia
Middle East
Rest of Asia
Latin America and Caribbean
North America
Continental Europe
East Europe
Great Britain and Ireland
Nordic Countries

Africa
Oceania
Total

Number
9 932
47
115
1 025
185
398
135
86
27
98
17
12 065

Source: National Migration Department (mi, 2005; pen, 2004b).

As one can see from table 3, between April 17, 2006 and April
30, 2009, through the Homeland Program, 423 712 immigrants
have gained access to legal residence. As one can see, Paraguayan
citizens are the largest group, followed by Bolivians and Peruvians
(first column).
At the same time, the new law establishes preferential treatment—by nationality—for immigrants from countries in the expanded Mercosur countries, by providing them with temporary
residence with authorization to remain in the country for two
years, which may be extended, with multiple entrances and exits.
The number of immigrants who settled in Argentina as a result of
this program totals 257 123. The most numerous group are Bolivians, followed by Paraguayans and Peruvians (second column).
Lastly, the combination of the two processes, from 2006 to
2009, gives a total of 680 835 legalized immigrants. Paraguayans
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comprise the largest group, followed by Bolivians and Peruvians
(third column).
Table 3. Residence due to Ordinary Immigration Process
and Homeland Program (pg) 2006-2009

Nationality

Residence
paperwork begun*

Bolivia
Brazil
Chile
Colombia
Ecuador
Paraguay
Peru
Uruguay
Venezuela
Panama
Total

105 017
4 600
5 360
1 247
930
248 086
47 464
10 790
217
1
423 712

PG

Residence as a result
of ordinary immigration
process**
97 790
9 727
12 311
13 538
4 495
55 519
53 625
7 003
3 115
—
257 123

Total residence
(PG and ordinary)
202 807
14 327
17 671
14 785
5 425
303 605
101 089
17 793
3 332
1
680 835

*Status of applications (first stage) for Normalization of Migratory Documents Program Period
from February 16, 2006 to April 30, 2009. Applicable to migrants who entered the country before
April 17, 2006.
**Excludes applications through Homeland Program.
Source: Drawn up by Office of International Issues, National Migration Department (mi, 2009).

These figures show that there a significant amount of immigrants from border countries living in extremely vulnerable conditions. They lack formal legal status that would include them
and enable them to engage in various activities, whether social,
political or cultural. Moreover, the flow from neighboring countries has not stopped despite the crisis and Argentina is still a
focus of attraction in the southern region.
Unlike the amnesty decrees issued in Argentina since 1949
by all the democratic governments, this program proposes the
permanent legalization of immigrants. It is a plan drawn up by
government with the collaboration, for the first time ever in this
type of applications, of municipal organizations, immigrants’, religious, trade union, and civil society associations. The government emphasizes the success of the initiatives and holds it up as
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a model in Latin America. For our part, we believe that the program constitutes a step forward, despite the obstacles it has faced
in its everyday practice.
Taking up the thread of our research, we could add that the
new Argentinean migratory policy is being “denationalized”
through new visions: the acceptance and reception of the principle established by international guidelines regarding the right
to migrate as an essential human right, a circumstance that limits
the autonomy and power of the state. In addition, it prioritizes the
process of regional integration as an important factor in granting differentiated rights, by expanding the scenario and defining
policy through criteria that exceed strictly national limits. At the
same time, in the economic sphere, greater concern can be observed over nationalizing the policy to limit the bonds of dependence on international financing organizations.
Nevertheless, there is an ambiguous panorama regarding the
spaces involved. One of the issues is the tension between the Ministry of the Interior and Foreign Affairs in the formulation and
enforcement of the policy, particularly as regards émigrés. This
tension reflects the vision of each of these spaces and their traditional perspectives. It suggests that through the sanction of the
new law, the balance has tipped towards the Ministry of the Interior. For the first time ever, the law includes emigration issues. Since
the nmd, which belongs to this ministry, is responsible for enforcing this law, the Ministry of Foreign Affairs has to some extent
been affected in an area that was previously its exclusive province.
Mercosur Agreements
The maturity of the regional integration process was partly responsible for the fact that in 2002, the four Mercosur countries
and Bolivia, and Chile signed an agreement on the permanent
legalization of nations, designed to “facilitate migratory applications through legal instruments” by permitting their legalization
without the need for them to return to their countries of origin
(Mercosur, 2002).
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A few months later, on December 6, 2002, an agreement on
residence for nationals of the party states to the expanded Mercosur was signed. This instrument was passed by Argentina on June
9, 2004 through Law 25.902. The agreement affirmed, “The desire of the Mercosur party states and member to strengthen and
deepen the process of integration as well as the fraternal links
between them”. It stated that, “The implementation of a policy
to ensure the free circulation of persons in the region is essential to achieving these aims”. It also seeks, “To resolve the migratory status of the nationals of the party states and members in
the region in order to strengthen the links binding the regional
community”. The agreement seeks to establish common rules for
applying for residence for the nationals of the various countries
mentioned. Citizens of a party state resident in their own country
or living in another state may request temporary residence for two
years, provided they fulfill certain requirements (valid passport,
birth certificate, certificate accrediting the lack of a criminal record, medical certificate, and payment of a fee). Temporary residence may become permanent provided the applicant submits an
application to the migratory authorities in the receiving country
within the ninety days prior to the expiration of his or her temporary residence permit.
The agreement goes beyond the free circulation of goods and
begins to contemplate the free circulation of persons, as well as
expanding the concept of human rights. An attempt is being
made to simplify paperwork to encourage an exchange between
countries in order to create a genuine community, by facilitating
entry and guaranteeing migrants’ fundamental rights from one
country to another. In addition to civil liberties—the right to
come and go, the right to work, the right of association, and the
right to worship—it also contains the right to family reunification and the transfer of resources. In the case of workers’ rights,
the Agreement clearly stipulates equality in the application of labor rights, in addition to the commitments acquired in reciprocal
agreements legislation regarding pensions. Immigrants’ children
will also enjoy identical opportunities regarding education. The
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same guarantees a state awards its citizens should be extended to
any citizen belonging to the Mercosur countries inhabiting its
country. Article 11 includes a criterion for general interpretation:
in the event of doubt, the regulation that is most favorable to the
immigrant will be applied. On May 20, 2004, the Brazilian Congress passed this historic agreement. Lastly, the agreement came
into effect in August 2008, since it was approved by Argentina,
Brazil and Bolivia in 2004. It was subsequently approved by Uruguay and Chile in 2005, and lastly by Paraguay in 2008. Despite
the obstacles that may still occur regarding its application, this
novel, transcendental fact marks the start of the regional construction of a migratory policy.
R@ICES

Program

In October 2003, within the sphere of the Ministry of Education,
a program called r@ices (Red de Argentinos Investigadores y
Científicos en el Exterior/Network of Argentinean Researchers
and Scientists Abroad) was designed to promote liaison policies
with Argentinean researchers abroad, as well as actions to encourage their permanence in the country and the return of those
interested in performing their activities in Argentina. In November 2008, through Law 26421 (hcna, 2008), this program acquired the status of a state policy, now under the auspices of the
recently-created Ministry of Science, Technology and Productive
Innovation. Since its inception, approximately 780 researchers,
mainly from the exact sciences, have been repatriated through the
Return Subsidies and Reinsertion Scholarships of the National
Council of Scientific and Technical Research (Conicet). France,
the United States and Great Britain are the main countries from
which they returned, followed, in order of importance, by Italy,
Germany and Canada.
New Refugee Law
For some time, the United Nations High Comissioner for Refugees (unhcr) and ngos engaged in the protection of immigrants
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and refugees had requested the passage of a refugee law. They
pointed to the need for a clear, concrete normative framework
that would provide legal status for refugees and applicants. The
sanction of the new General Law of Recognition and Protection
of Refugees num. 26165 (hcna, 2006a), passed by the National
Congress on November 8, 2006, clearly legislates on behalf of
refuge, based on international human rights law. It also created
the National Refugee Commission, an organization responsible
for enforcing the law, within the Ministry of the Interior. It is
interesting to note that although this institution will comprise
five members belonging to national government, it will also include one member of unhcr and another member of refugee associations and ngos. Here, as in the implementation of the Patria
Grande program, the policy incorporates social actors from civil
society, who partly circumscribe state power.
International Convention
The passage, in December 2006, through the Law 26202 (hcna,
2006b), of the International Convention on the Protection of the
Rights of all Migrant Workers and Members of their Families11
(unga, 1990) constituted an important event for Argentina. It
marked the end of a lengthy process in which the Argentinean
state sought ideological coherence with the establishment of the
right to migrate as an essential human right. As for the international scope of the convention, it should be pointed out that it
has been ratified by 57 countries although the central countries,
which receive immigrants, have yet to do so. In Latin America,
it has been ratified by 15 countries. These circumstances have
transformed this part of the American continent into an area
where rights are protected. The most significant countries to sign
are Chile and Argentina, since they are still receiving countries.
11

Adopted by the United Nations General Assembly in Resolution 45/158 of
December 18, 1990. The bill requesting that Argentina adopt this resolution was
submitted in July 2004 by senator Rubén H. Giustiniani, belonging to the Socialist
Party (Santa Fe), and radical senators Miriam B. Curletti (Chaco), and Carlos Prades
(Santa Cruz).
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Initiatives by the Ministry of the Interior
On March 12, 2007, as a result of Ruling 452 (mi, 2007), the
Ministry of the Interior created an ambitious program called
Province 25, run by the Secretariat of Provinces, to strengthen
the links and communication between the state and Argentineans
resident abroad by “assisting them with everything related to the
exercise of their political rights, the creation of sphere of sectoral
political representation, and the optimization of paperwork and
applications”. The regulation bases its legitimacy on the increase
of the flow which, according to estimates from the nmd, amounts
to 1 053 000 persons, “a much higher figure than the number
of those on the electoral roll of several Argentinean provinces”.
However, the evolution of the electoral participation of Argentinean émigrés has been scarce and is on the decline, as shown by
the following chart:
Table 4. Participation of Argentineans Resident Abroad
in Electoral Processes (1993-2005)
Year

Type of election

1993
1995
1997
1999
1999
2001
2003
2005

National delegates
Presidential
National delegates
Presidential
National delegates
National delegates
Presidential
National delegates

Citizens
enrolled
8 814
18 118
23 405
26 013
25 138
28 158
29 293
35 704

Votes issued
5 337
9 576
5 737
8 824
7 862
3 589
6 420
2 992

Voter turnout
(percentage)
60.55
52.85
24.51
33.92
31 28
12.75
21.92
8.38

Source: mi, 2007.

The ruling states that the system in force entails high operating
costs for the state, and delays in vote counting as well as involving
a significant effort for voters. This raises the need to create a political institution that will represent them and reflect their interests.
In keeping with this perspective, in August 2009, a bill on
the “Creation of an Overseas District and Parliamentary Repre-
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sentation” was submitted to the Chamber of Deputies. The bill
proposed that Argentinean citizens resident abroad should be entitled to elect five delegates to represent them in the Chamber of
Deputies. Political parties with legal status as a national party
can propose candidates for the Overseas District. Argentineans
will not only be able to vote in the elections but also be able to
be represented in Parliament. The bases of the project cite European (France, Italy, and Switzerland) and Latin American (Colombia and Ecuador) legislations as positive experiences. The bill
has been submitted for approval by the Commissions for Constitutional Affairs, Foreign Affairs and Worship. We regard this as
a positive extension of the recognition of political rights, which
intensified the process of deterritorialization.
Final Notes
The new migratory law sanctioned by the National Congress
in December 2003 marks a substantial change in Argentinean
migratory policy as well as constituting a historic achievement:
repealing a law dating from the era of the military dictatorship
after twenty years of democratic governments. The social model
underlying the new law reflects the idea of a more egalitarian
society that values the potential of youth and immigrants’ contribution. Society appears to be immersed in a regional process,
Mercosur, whose growing importance influenced the definition
of new policies.
Several circumstances reveal an ideological twist at the formal
level of recent policy: a) passage of the International Convention,
which protects the rights of migrant workers and their relatives;
b) the new refugee law, covering a legal gap that the organizations
and associations involved have long asked to be filled; c) amnesty
for immigrants outside Mercosur; d) the implementation of the
Patria Grande program for permanente regularization; e) the approval of the Law on Residence in Mercosur; f) the expansion of
immigrants’ and refugees’ participation in the new legislation;
g) the expansion of citizens’ rights outside national territory; h) the
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discourse of government officials responsible for migratory policy.
These references indicate the acceptance of the principles in force
in the international context and the transformation of the paradigm sustaining the policy: of “national security” as a value to be
protected from the potential threat from foreigners by acknowledging the human right to migrate.
At the same time, politics has become more complex in many
respects: a) regarding the origin of the flows: the traditional flow
of immigrants from neighboring countries and Korea has now
been expanded by immigrants from China; b) regarding its dual
nature as a sending and receiving country that now characterizes
Argentina, which implies an original perspective on the problem; c) regarding the new actors involved in the formulation and
enforcement of policies: the growing participation of social sectors—civil society organizations—as well as other governments:
of countries where Argentineans reside, of the immigrants’ countries or countries with which a space of regional integration is being built. The state and its specialized officials are no longer the
only ones responsible for this issue.
Although the recent changes have advanced regarding the
protection and respect of migrants’ rights, specific studies have
shown that immigrants in Argentina continue to be discriminated against and exploited, and in many cases, persecuted and
mistreated. There are cultural, economic, and ideological issues
explaining this phenomenon. What is still under debate is the extent to which immigrants experience this treatment because they
are foreign or poor.
One of the problems to be solved involved the sanction of a legal ruling, postponed for several years and only recently enacted.
On May 3, 2010, Decree 616/2010 (pen, 2010), governing the
Law of Migrations num. 25871 (hcna, 2004) was sanctioned.
Likewise, the innovations are not automatically reflected in the
social actors who should apply these guidelines every day. On
the contrary, decades of authoritarian military ideology influence the contradictions that occur on a daily basis between the
laws that have been passed and political practices. It will be a
challenge for society as a whole to change the mentality of the
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social actors responsible for implementing the new law. The state
must implement proper work training programs for nmd agents
and its auxiliary police force, as well as publicity and information
campaigns. The national, provincial, and municipal regulations
contradicting the new law must be repealed. The third challenge
is the need to persuade certain sectors of society of the advantages
of the new regulation and thereby neutralize some of the bills
submitted to the Chamber of Deputies that seek to amend it by
restricting rights and guarantees.
Nevertheless, progress has been made in the application of the
new law. This is borne out by the sentence passed by the Federal
Chamber of Appeals in the city of Paraná in the Province of Entre
Ríos, demanding the immediate release of three Chinese citizens
who had been arrested in Concordia, during an operation carried
out by personnel from the Argentinean Naval Sub-Prefecture.
The long-term perspective shows that during the agro-export
strategy (1870-1930), economic policy was denationalized, opening up the economy to foreign investment in railroads, meat
industry, and services as was migration policy. This led to the
promotion of European immigration associated with settlement,
the extermination of the indigenous population, with the participation of civil society groups—private settlement firms—together with the enforcement of the policy that had been designed.
On the other hand, during the subsequent period (1930-1945)
and partly as a result of the serious international crisis, whereas
economic policy was denationalized—through growing American investment in the textile and food industries—migratory
policy became more restrictive and was nationalized, protecting
the domestic market from high unemployment rates. Conversely,
during the first decade of Peronism (1945-1955), economic policy
was nationalized, in an attempt to create an autonomous form of
capitalism: through an increase in public investment, the nationalization of foreign firms, etc. Migratory policy was denationalized, since the Latin American context was regarded as a variable
in the amnesties formulated. Conversely, the concentrating industrializing experience (1955-1962, and 1966-1973) denationalized
economic policy through foreign investment and the expansion
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of monopolistic multinational firms, and nationalized migratory
policy, through restrictions on immigrants from border countries
and repressive measures against undocumented immigrants, now
based on internal control and national security. The distributive
experience (1963-1966 and 1973-1976) nationalized economic
policy, through an increase in public investment, state control of
foreign capital and denationalized migratory policy through amnesties for border migrants and the promotion of Latin American
migration. Following the 1976 coup d’État, economic policy was
denationalized, through a process of foreign investment and rapid
privatization. Migratory policy was partly nationalized through
profound contradictions, which includes the growing control of
undocumented migrants, restrictions on border migrants, amnesties and so on.
Finally, in the wake of the 2001 crisis, the new Argentinean
migratory policy was denationalized through two factors: a) the
priority given to the process of regional integration as an important factor in granting differentiated rights—for Mercosur members and non-members—by expanding the scenario and defining
policy through criteria that exceed strictly national limits, and
b) the acceptance of the international framework for the protection of human rights, which restricted the state’s autonomy and
power. At the same time, in the economic sphere, an ambiguous
process was observed that attempted to recover part of national
sovereignty from international financing organizations, through
the refusal to pay debts, the rejection of imf policies and so on.
During the periods of conservative, concentrating strategies,
including military ones, migratory policies tended to be nationalized. Conversely, distributive experiences were characterized by
a process of denationalization. Border migrations appeared on
the government’s agenda in the 1930s, playing a crucial role in the
import substitute strategy. In principle, one could say that the evolution of this trend over time has suffered the effect of the uneven
policies designed by the various governments: military policies
are restrictive while those drawn up by democratic governments are
reparatory. Some studies (Novick, 2000), however, show that the
link between governments’ ideological origin and their respective

Migraciones internacionales 22.indd 230

05/12/2011 10:54:27 a.m.

NOVICK/TRANSFORMATIONS AND CHALLENGES OF ARGENTINEAN MIGRATORY POLICY 231

external migratory policies is neither mechanical nor univocal.
In Argentina, the ideological dimension that influences migratory policy design cuts through and goes beyond the normativepolitical perspective, revealing a degree of autonomy that appears
to be more closely linked to our cultural history. For its part, the
international sphere is present throughout the period studied, although it has acquired different shades and intensities.
In relation to the Latin American region, the 1990s saw the
beginning of a bi- and multilateral treatment of migrations that
went beyond the traditional perspective of regarding policy of an
instrument that is merely related to national sovereignty (borders,
security, etc.). The bilateral agreements signed with Bolivia, Peru,
and Paraguay in the late 1990s were forerunners to the policy
formulated after the 2001 crisis.
Sassen (2001) holds that although construction of an international world order entails the denationalization of national
policies, the international migratory process proves to be a conflictive area in which states renationalize their policies, hanging
on to their right to control borders. But here we must distinguish
between central and peripheral countries. In fact, the Argentinean case is paradigmatic, since whereas other receiving countries
emphasize restrictive policies and in some cases ignore human
rights principles, such as the Return Guidelines in the European
Union and the California Law in the United States, the experience in Argentina, still a magnet for Latin American migrants,
after a profound economic and social crisis, has been quite the
opposite.
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