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ABSTRACT
This article explores the hypothesis that migrant integration policy can be im-
proved through the development of standards and antidiscrimination policies. It
examines the principle of nondiscrimination, particularly in terms of racial or eth-
nic origin, as a path to integration. From this perspective, it identifies how instanc-
es of discrimination place immigrants in disadvantageous situations. It proposes
keys for interpreting social patterns of discrimination. Finally, it reflects on how
access to justice can be a means to achieve protection against discrimination. The
study identifies this as a guarantee based on a theory of justice that assigns priority
to the principle of equal participation.

Keywords: 1. integration, 2. anti-discrimination law, 3. migrants’ rights in Spain,
4. racism, 5. access to justice.

La lucha contra la discriminacion y el acceso a la justicia.
Un camino hacia la integracion

RESUMEN
El articulo explora la hipétesis de acuerdo con la cual las politicas de integracion de
las personas migrantes pueden mejorar a través del desarrollo de normas y politicas
antidiscriminatorias. Examina el principio de no discriminacién, especialmente por
raz6n de origen racial o étnico, como via hacia la integracién. Desde esta perspecti-
va, identifica los supuestos de discriminacién que permiten entender las situaciones
de desventaja que afectan a la poblacién inmigrante. Propone argumentos sobre
las claves interpretativas de los patrones sociales de discriminacién. Finalmente, re-
flexiona sobre el acceso a la justicia como via de proteccidn frente a la discrimina-
cién. El trabajo identifica esta garantia como un principio basado en una teoria de
la de justicia que asigna una prioridad valorativa al principio de participacién en
condiciones de igualdad.

Palabras clave: 1. integracién, 2. derecho antidiscriminatorio, 3. derechos de los
extranjeros en Espafia, 4. racismo, 5. acceso a la justicia.
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Introduction: Integration through Nondiscrimination'

From a legal point of view, the whole concept of integration un-
derlies the idea of equality in rights, entitlement, and the exercise
of rights. This paper aims to show the possibilities of using anti-
discrimination law to achieve migrant integration, and to clarify,
from a perspective of access to justice, under which conditions this
should occur. The reasoning and measures this perspective relies on
may have purposes of recognition and redistribution effects. In this
regard, a certain theoretical and practical priority should be given
to redistributive policies since they underpin conditions for effec-
tive equality. This hypothesis, considered the most appropriate to
address discriminatory processes and social and institutional pat-
terns of discrimination, does not, however, disregard the paradoxes
raised by political and legislative proposals both in the area of an-
tidiscrimination law (Fredman, 2011:109) and also migration law.

The European Union has undergone major developments in
two aspects related to the contents of this article: on the one hand,
equality directives, and on the other, attention to, and measure-
ment of, integration in the different countries of Europe. In this
regard and as part of the European justice, freedom and secu-
rity plan (2010-2014), the Migrant Integration Policy Index (Mi-
pex) came about, and it has become a reference guide, the aim of
which is to collect and provide information to evaluate, compare,
and improve integration policy. The report is based on the hy-
pothesis that showing the higher levels of integration achieved
by some states through the identification of achievements and
obstacles in key areas may improve integration objectives in the
other states (Huddleston and Niessen, 2011:5). The areas include:
labor market mobility, family reunion, political participation,
long-term residence, access to nationality, antidiscrimination, and
education.

! This work was carried out within the framework of the project DER2013-
48248R financed by the Ministerio de Economfa y Competitividad as a part of a Na-
tional Plan I+D+i and Project GVPROMETEOII2014-078 of Valencian Regional
Government.
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However, this context still leads to certain paradoxical approach-
es. The first paradox is characterized by a two-sided regulatory ap-
proach to regular and irregular, or undocumented, immigration
(Anén, 2013a:17-25). First is the regular immigration channeled
through the framework of mainly soft law recognition of integra-
tion and antidiscrimination measures. Second is the regulation syn-
thesized in the European Directive on standards and procedures in
member states for returning illegally staying third-country nation-
als, adopted in 2008 by the European Parliament, better known as
the “Return Directive” and which was soon labeled the “Directive
of Shame.”

The second paradox arises from the contradictions found with-
in the legal instruments of migration policies, particularly those
that still fulfill an important function in the social construction
of reality and which do so today with underlying currents of rac-
ism and xenophobia, but with new features. We are thus faced
with a “differentialist” racism that continues to call for discrimi-
natory treatment on the pretext of different cultural identity/-ies,
but which gives rise to a construct of foreigners as impossible to
integrate or incompatible (De Lucas and Andn, 2013:43). In the
laws governing immigration and asylum in recipient countries
of population displacements, one may speak of an “institution-
alization” of racism and xenophobia. The social construct of the
immigrant—particularly irregular immigrants, and above all ir-
regular women ones—and its consequences in terms of denial or
curtailment of rights (marriage, family unit, minors), is an im-
proper transposition of any legal logic of assumptions and analo-
gy. The ethnic marker, as Castel (2007:11-14) argues, is not taken
into account in order to invalidate it or to cancel out its relevance
as a disadvantage, but to drive the “nail of discrimination” even
farther in. Difference as a trait thus becomes an indelible defect
that strengthens inequality and has ramifications for exclusion
and social cohesion. Hence, the assertion that the fight against
racism and xenophobia has not lost its raison d’étre; rather, it has
to undergo a transformation and must be addressed as a product
of social and ethnic conflict (Castel, 2007, 2010).
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The need to combine integration and antidiscrimination mea-
sures seems clear (Guiraudon, 2009:527-549). In general, as Esteve
states, “[TThe authorities are reluctant to address issues of discrim-
ination, their policies refer to integration rather than to ‘nondis-
crimination’ and it is difficult to accept that the best integration
is precisely that which guarantees nondiscrimination” (2012:26).
This is a conclusion that has been reached in various fields. The
Migrant Integration Policy Index (Mipex) makes it clear that integra-
tion policy improves significantly and consistently when countries
advance their policies on discrimination and equality (Huddleston
and Niessen, 2011:10).

Europe is immersed in debate. On one hand, its self-proclaimed
European Agenda for the Integration of Third-Country Nation-
als 2011, which states, “Europe needs a positive attitude towards
diversity and strong guaranties for fundamental rights and equal
treatment, building on the mutual respect of different cultures and
traditions,” a proposal aimed at increasing the economic, social,
cultural, and political participation of migrants and which places
emphasis on local action. And, on the other hand, state immigra-
tion policies characterized by new elements that create obstacles for
labor migration and integration, as they now require the acquisition
of minimum qualifications before starting the migration process,
whereas in the past this was offered in the host country upon ar-
rival. Labor migration has become something much more com-
plicated and arduous in many European countries, and is even a
matter of public order and state security (Bijl and Verweij, 2012:11).

The underlying logic of integration, as a two-way process by
which the recipient society has to give immigrants the opportuni-
ty to occupy a place in it, is changing and all the weight has now
shifted to immigrants being able to fulfill their duties; in this way
a conception of integration as the basis of positive social inclusion
has come to be identified with a mechanism of control (Solanes,
2009, 2013:14, 32-33). Today in the European Union there is a
range of data indicative of the need for a policy shift particularly,
but not exclusively, in the labor market. From these data, Bijl and
Verweij (2012:15) underline the predominantly low employment
levels among immigrants, especially immigrant women, growing
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levels of employment for the highly skilled, greater risk of social
exclusion, great differences in educational outcomes and certain
public, mainly local, commitments with regard to failures in inte-
grating the immigrant population.

I shall examine the thesis according to which nondiscrimination
towards foreigners is the indisputable path to integration. Integra-
tion crucial for both welfare and social stability and for economic
development, because inequality and exclusion, as the 2013 Human
Development Report asserts, are injustices that undermine funda-
mental human freedoms (pNUD, 2013:34-38). The discrimination
that more directly affects immigrants is discrimination on racial or
ethnic grounds. From the point of view of principles it is undoubt-
edly relevant that the European Court of Human Rights (EcHR)
held that “no difference in treatment which is based exclusively or
to a decisive extent on a person’s ethnic origin is capable of be-
ing objectively justified in a contemporary democratic society built
on the principles of pluralism and respect for different cultures”
(ECHR, 2009b).

The European Regulatory Framework: Equality Directives
and the European Convention on Human Rights

The struggle against discrimination and the promotion of equal-
ity have evolved significantly in various areas in the European
Union. At the policy level, the directives, to which I refer be-
low, have particular value as do, from a broader perspective, the
transformation that they have wrought in fundamental rights,
the adoption of the Lisbon Treaty incorporating the Charter of
Fundamental Rights, and the accession of the EU to the Euro-
pean Convention on Human Rights and the significance of this
in the jurisdiction of both the EcHR and the Court of Justice of
the European Union. Significant from the institutional point of
view is the creation of the European Union Agency for Funda-
mental Rights or the specific state equality bodies that have led to
an exponential increase in knowledge about the phenomenon of
discrimination, through studies, reports, and increasingly refined
statistical databases.
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In 2000, the two most important tools in the field of antidis-
crimination in the EU were approved (On the gestation of equality
directives in the context of the action program to combat discrimi-
nation for the period 2001-2006 (Cachén 2009:191, Howard
2005:468—-486). They were Council Directive 2000/43/EC of
June 29, 2000, implementing the principle of equal treatment be-
tween persons irrespective of racial or ethnic origin, and Council
Directive 2000/78/EC of November 27, 2000, establishing a gener-
al framework for equal treatment in employment and occupation.
The purpose of both directives, adopted under Article 13 of the
TEC, is that member states develop their own antidiscrimination
law based on specially protected characteristics and the areas of dis-
crimination that the directives regulate. If Article 13 of the TEC, as
Cachdn writes (2009:193), was a step forward compared with the
previous treaty, these directives represent a remarkable transforma-
tion of the legal instruments in the fight for equality throughout
the European Union. The directives were a milestone since, before
the EU legislation of 2000, only six EU countries had specific rac-
ism laws.?

The abovementioned directives introduced the concept of dis-
crimination into European law, and the distinction between various
forms of discrimination: direct, indirect, and harassment. Directive
2000/43 against racial or ethnic discrimination includes within the
scope of its application both the public and private sectors in the
areas of employment, vocational training, working conditions, par-
ticipation in trade unions or business organizations, protection and
social security, health care, social services, education, and access to
public goods and services, including housing. This has a strong la-
bor perspective (Bell, 2008:80). It also incorporates provisions that

?Both directives were transposed into Spanish law in Chapter iii of Law 62/2003
of December 30 on fiscal, economic, and social measures and Organic Law 3/2007
on the effective equality of women and men. Moreover, Council Framework Deci-
sion 2008/913/JHA on combating certain forms and expressions of racism and xeno-
phobia by means of criminal law has been transposed by amending certain articles of
the Spanish penal code to establish aggravating circumstances of crimes and special
hate crimes and discrimination. But the general opinion is that there has not been a
proper transposition of the directives into Spanish law (Rey Martinez and Giménez
Gliick, 2010:26), that it was minimal and perhaps even incomplete.
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protect against the infringement of rights on grounds of racial or
ethnic discrimination, such as obligations that states must fulfill in
various spheres. From the institutional point of view, the directive
establishes the obligation to create an independent national body
with competencies in the promotion of equality, which should then
become a key player in the fight against discrimination. From the
point of view of protection, principles of protection and compensa-
tion for infringements are incorporated, such as administrative and
judicial procedures, the legal standing of associations, the principle
of indemnity or protection from retaliation, the remedial principle
of nullity of all acts that cause discrimination, the principle of re-
versal of burden of proof in all areas, except in the area of criminal
law, and the establishment of “effective, proportionate, and dissua-
sive” sanctions.

The provisions of the directives are applicable to all persons who
are currently in a member state of the European Union regardless
of their country of origin, and in each of the states the enjoyment of
fundamental rights without discrimination must prevail, without
this being made dependent on nationality, citizenship, or residence.
However, Council Directive 2000/43/EC contains an exclusion
clause based on nationality which, notwithstanding, suffers from
ambiguity and will probably require a jurisprudential pronounce-
ment, as Esteve indicates (2012:29). “This Directive does not cover
difference of treatment based on nationality and is without preju-
dice to provisions and conditions relating to the entry into and resi-
dence of third-country nationals [...] and to any treatment which
arises from the legal status of the third-country nationals” (Article
3.2). This provision was incorporated into Spanish law in the sev-
enth additional provision establishing a similar regulation regard-
ing migrant law.

The approach to the “racial and ethnic origin” characteristic
differs depending on whether we consider the European direc-
tives or the European Convention on Human Rights. Council
Directive 2000/43/EC of June 29, 2000, implementing the prin-
ciple of equal treatment between persons irrespective of racial or
ethnic origin expressly excludes nationality from the concept of
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race or ethnic origin, neither is it defined, while the convention
refers to nationality or national origin as a specific characteristic.
European Union law has evolved in such a way that national-
ity has been regulated in the context of legislation on the free
movement of persons. However, the European Court of Human
Rights case law has generally adopted a broad interpretation of
“racial discrimination,” which places nationality alongside ethnic
origin. The interpretation criteria of the convention may also be
a hermeneutical grounding of EU equality directives, as well as
of other EU instruments such as the council definition of racism
and xenophobia that includes reference to race, colour, religion,
descent or national or ethnic origin. Furthermore, the European
Commission against Racism and Intolerance (Ecri) of the Coun-
cil of Europe has also adopted a broad approach to the definition
of “racial discrimination,” including language, color and descent
as protected characteristics, although they are not expressly set
forth (Ecr1 2003:5). The Committee on the Elimination of Ra-
cial Discrimination considers that, if no justification exists to
the contrary, the determination of whether or not a person is a
member of a racial or ethnic group “shall be based upon self-
identification by the individual concerned” (cerp, 1990). The
ECHR considered, in the Timishev case, that “ethnicity and race
are related and overlapping concepts. Whereas the notion of race
is rooted in the idea of biological classification of human beings
into subspecies according to morphological features such as skin
color or facial characteristics, ethnicity has its origin in the idea
of societal groups marked by common nationality, tribal affilia-
tion, religious faith, shared language, or cultural and traditional
origins and backgrounds” (ECHR, 2005).

With regard to nationality or national origin, the laws of both
the European Union and the EcHR underline the idea of legal
bond between a person and a State (Ecri, 2003:6). Although the
European Convention on Human Rights provides greater protec-
tion in this regard, it recognizes that the absence of this bond
signifies an absence of objective connections with the state. This
consideration prevents the victims from claiming that they are in
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a situation comparable to that of a citizen of that state. The EcHR
considers that the closer the objective factors connecting a person
to a particular state, the lower the probability that different treat-
ment on grounds of nationality will be justified. In this regard,
and taking all the possible nuances into account, it may be said
that the European Convention on Human Rights imposes on all
member states of the Council of Europe the duty to guarantee
the rights enshrined in the Convention to all persons under their
jurisdiction, including those that do not possess the nationality
of the state in question. The court has, on various occasions, re-
viewed the connection between persons and the state in relation
to situations of discrimination in access to social benefits. In the
case of Gaygusuz v. Austria (ECHR,1996), the ECHR found that the
applicant, a Turkish national who had worked in Austria, was in
a situation similar or comparable to that of Austrian nationals, as
he was a permanent resident and had paid his contributions to the
unemployment insurance fund. The conclusion thus reached was
that the absence of a reciprocal social security agreement between
Austria and Turkey cannot justify different treatment.

The ECHR has, moreover, affirmed the right of access to justice
for all persons under the jurisdiction of a state. In the case of Ana-
komba Yula v. Belgium, (EcHR, 2009a), the applicant, a Congo-
lese citizen unlawfully resident in Belgium, applied to renew her
residence permit, which had expired shortly after she had given
birth. She also applied for legal aid as she lacked the means to file
a paternity suit. She was denied legal assistance because it was only
provided to citizens. The EcHR found that the applicant’s right to
a fair trial had been violated (Article 6.1 of the convention) and
that this was due to her nationality. The court held that there is no
justification for the state to differentiate between those who have
a residence permit and those who do not, in a situation in which
significant aspects of family life were at stake, a very tight deadline
had been given to establish paternity and the applicant had begun
the process of renewing her residence permit.



230 MIGRACIONES INTERNACIONALES, VOL. 8, NUM. 3, ENERO-JUNIO DE 2016
The Persistence of Racial and Ethnic Discrimination

Studies by Spain commissioned by the Council for the Promotion
of Equal Treatment and Non-Discrimination Against Persons on
the Grounds of Racial or Ethnic Origin (2010:39-47) confirm
the fact that discrimination against people on the grounds of their
racial or ethnic origin is still present in our societies, and that it is
not diminishing, but becoming increasingly evident. These stud-
ies provide ample information on the following: group profiles,
areas of discrimination, opinions of the host society, and the re-
sponse to acts of discrimination.

The profiles show that in Spain the population groups that
experience the greatest number of acts of discrimination are the
Roma population and immigrants and, among the latter group,
those from North Africa. The Roma community in Spain is the
group that is subjected the most to intolerance and rejection by
the majority population.

Looking now at the areas where instances of discrimination
have occurred most often, these are—in individual cases—access
to goods and services, treatment by law enforcement agencies,
and employment. Cases of collective discrimination occur pri-
marily in employment, media, and access to goods and services.

This is compounded by considerable disparities in levels of
awareness and perceptions of discrimination; notable in this re-
spect is the fact that around 70 percent of people indicated that
they had not, in the first instance, felt discriminated against
personally, but when questioned about specific situations they
acknowledged that they had experienced them. Opinion polls as-
sume that there is no discrimination in a society such as Spain
(Cea, 2011:215). Yet a combination of multivariate analytical
techniques show, in keeping with Cea de Arcona’s analysis, that
the rejection of immigration as measured in surveys is mainly
externalized in opinions like the following: the denial of social
rights and citizenship to immigrants; to a notable degree, voting
rights, naturalization and family reunification; the tacit rejection
of living with immigrants; the desire to toughen up immigration
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policy and opposition to the regularization of economic migrants
and the admission of political refugees; the stereotypical nega-
tive image of immigration, which associates it with an increase
in crime and worsening working conditions; denial of the exis-
tence of discrimination on the grounds of racial or ethnic origin,
blaming immigrants for shrinking public resources and job op-
portunities and flocking to the banner of national over foreign
(in access to health care, education, the labor market); lukewarm
penalization of racism and acceptance of political parties with a
xenophobic ideology; playing down acts of violence against im-
migrants; fear of immigrants settling; taking a position against
family reunification policies.

Another important factor is the limited response to discrimina-
tion. Complaints are only filed by about four percent of people
who consider themselves victims of discrimination. The study by
the Council for the Promotion of Equal Treatment and Non-Dis-
crimination Against Persons on the Grounds of Racial or Ethnic
Origin found that many people who are victims of unfavorable
treatment are either unaware of it or simply do not assert their
rights by reporting these incidents (2010:39-53, 141-148). There
are many reasons for this, but it is very likely that one of them
is the lack of trust that these people have in the effectiveness of
justice. The low figures for individuals who have experienced dis-
crimination filing a complaint coincide with data from the EU-
MIDIS report (FRA, 2009:34-57), which studies the results of a
survey, conducted in 2009, of 23 500 EU citizens who belonged
to racial or ethnic minorities or were immigrants. The report
concluded that 82 percent of those who said that they had been
discriminated against in the previous twelve months had not re-
ported the incident, and 64 percent had not done so because they
were convinced that their complaint would not change anything.
Over a third of respondents had felt personally discriminated
against in the previous 12 months. Twelve percent of respondents
claimed to have been the victim of a crime they perceived to be
motivated by racial discrimination; discrimination when looking
for work and at work was the area of greatest discrimination.
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Yet there is little awareness of the importance of combating
racism and racial discrimination; hence the weak institutional
response to this issue. Proof of this is the inadequate structure
for collecting data on the implementation of the new European
framework, as well as on the number of complaints, the results
achieved, and the reparation or compensation awarded. In Spain,
weak points include insufficient data on acts of racism and ra-
cial discrimination (Ecr1, 2013:5-7). Transposition of European
antidiscrimination law has not been optimal in Spain, although
it can lay claim to notable institutional aspects such as the cre-
ation of the Council for the Promotion of Equal Treatment and
Non-Discrimination Against Persons on the Grounds of Racial
or Ethnic Origin® and the prosecutor’s special hate crimes and
discrimination service.

An Overview of Discriminatory Acts

Antidiscrimination regulations concerning immigration and na-
tionality are basically contained within Articles 3 and 23 of LOEX
(Aliens Act) implementing regulation ratified by Royal Decree
557/2011, and Articles 314, 510, 511, 512 and 515.5 of the Crimi-
nal Code, which define the various offenses related to discrimina-
tion (Parlamento Espanol, 2000, 2011, 2015).

This section examines some of the acts that may be classified
as discriminatory in migration law, and which give counterfactual
proof to the notion that Spain is not a country where racism and
discrimination based on ethnic origin occur. Article 23 of LoEX
refers to “discriminatory acts” in Chapter 1v, on antidiscrimination
measures. The provisions of Article 23.1 are based on Article 1.1 of
the International Convention on the Elimination of all Forms of
Racial Discrimination, stating: “For the purposes of this Law, dis-
crimination is any act which, directly or indirectly, entails distinc-
tion, exclusion, restriction or preference against a foreigner on the
grounds of race, colour, descent, national or ethnic origin, convic-

3 This Council has changed its name on 16 September 2014 to Council for the
Elimination of Racial or Ethnic Discrimination.



ANON / THE FIGHT AGAINST DISCRIMINATION AND ACCESS TO JUSTICE 233

tions and religious practices, and which has the purpose or effect of
nullifying or impairing the recognition or enjoyment, on an equal
footing, of human rights and fundamental freedoms in the politi-
cal, economic, social and cultural spheres.” (Parlamento Espafiol,
2000, 2011, 2015).

This legislation therefore introduces a concept of discrimination
in line with international human rights standards, as well as the fun-
damental distinction between direct and indirect discrimination.
There are some aspects that differ from the directive which, in any
case, should be interpreted in such a way that they favor rights and
are in accordance with Protocol No. 12, which requires objective
and reasonable justification of any difference in treatment (Council
of Europe, 2000). It also stipulates that no one may be discriminated
against by a public authority, which has an obligation to guarantee
nondiscrimination, may not discriminate in the exercise of discre-
tionary power, and may not discriminate by act or omission.

The second paragraph of Article 23 LOEX raises more problems,
as it describes what constitute acts of discrimination. This descrip-
tion, considering its scope, is inaccurate and wrong, and has cer-
tain points in common with general alien law: legal uncertainty,
presumption of illegality, disregard for the rights of foreigners, and
exceptionality (De Lucas, 2012:15). To focus on the grounds for
an act of discrimination, Rubio (2006:626) points out that there is
discrimination in Spanish law when a right or particular freedom
as established by law is denied to a foreigner or a restrictive interpre-
tation of the content of their rights is made. Acts of discrimination
are those that directly or indirectly entail distinction, exclusion, re-
striction, or preference against a foreigner on the grounds of their
race, color, descent, national or ethnic origin, convictions, and re-
ligious practices. But this legislation should be linked to Article 14
of the Spanish Constitution (Parlamento Espanol, 1978) in such a
way that the list of discriminated characteristics should also protect
those listed therein. The purpose or effect of discriminatory acts
is the impairment of the recognition or enjoyment, on an equal
footing, of human rights and fundamental freedoms. The distinc-
tion between purpose and effect refers to intentionality in the dis-
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crimination, which may be both desired (purpose) and without
intentionality (effect or result), and which essentially coincides with
direct and indirect forms of discrimination (Afnén, 2014:118—124).

In relation to the acts defined in the law as discriminatory, brief
reference may be made to the following:

1) Those acts committed by the authorities or a public official or
staff of a public service who, in the exercise of their duties, by
act or omission, perpetrate any act of discrimination prohibited
by law against a foreigner exclusively because that person is a
foreigner or belongs to a particular race, religion, ethnicity, or
nationality.

Article 23.2 establishes that the perpetrator is a public of-
ficial, authority, or employee in the performance of their du-
ties, by act or omission, and the area in which such behavior
has to be perpetrated is within a public service. In this regard
the identification of people by their physical features of ethnic
traits is a particularly sensitive area because this identification
may constitute a violation of the principle of equality and stig-
matize demographic groups or consider them potential crimi-
nals and/or illegal immigrants (Garcia Afidén, 2013b:185-186).

Undoubtedly, detention centers for migrants in Spain con-
tinue to be an enabling environment for such acts. These are
spaces where people are denied their rights and find themselves
in situations of helplessness and mistreatment. The Report on
Detention Centres for Migrants in Spain. Current System and
Future Proposals, drawn up by the cGAE (Spanish Bar Council)
Law Commission in April 2012, underlines the fact (pp. 20—
26) that the rules governing the detention centers do not fully
guarantee the rights and freedoms of migrants subject to re-
moval proceedings, especially in regard to legal aid. At present,
comprehensive and systematic regulation is lacking because,
among other reasons, the law does not specify the legal status
of aliens pending repatriation. They therefore find themselves
in a legal position wherein their rights are restricted more than
the inmates of penitentiary institutions, when being held in a
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migrant detention center is only a temporary restriction of their
freedom of movement. In general terms, human rights viola-
tions occur in detention centers, as do arbitrary administrative
acts. This, together with the lack of a real and effective judicial
review, violates the rights of those who are detained therein, as
highlighted in the 2009 cear (Spanish Commission for Refu-
gee Aid) Report, and confirmed by the aforementioned 2012
cGAE Report. There is also a risk of discrimination against ir-
regular immigrants, when identified or arrested prior to entry
into an immigrant detention center (Garcia Afdn, 2013a).

Moreover, there are many potential cases of discrimination
in the processing of authorizations necessary to reside, work,
and certify ties with the host society, or in the enjoyment of
rights when, for example, the migrant is prevented from voting
in their country of origin when this right is withheld or their
right of assembly is restricted or impeded, a child is refused
access to compulsory education, or nationality becomes a crite-
rion for access to transport, meal, or book subsidies.

2) Acts that impose more stringent conditions on migrants than on
Spanish nationals, or that are intended to withhold public goods
or services from the migrant, simply because of their migrant sta-
tus or because they belong to a particular race, religion, ethnicity,
or nationality. In this case, consideration is given to discrimination
against immigrants by individuals. Situations such as abusive pric-
ing, poor service or absence thereof, denial of access, the requirement
of more stringent conditions than for nationals, a lack of respect or
recognition, moral contempt, degrading treatment, or moral harm.

The common purpose of these first two aspects—according
to Rubio (2006:634)—is to prevent both the government and
individuals from perpetrating acts that encourage xenophobia
and racism against a migrant on the grounds of social and eco-
nomic security.

3) Acts that unlawfully impose more stringent conditions than
those that correspond to Spanish nationals, or that restrict or
limit access to work, housing, education, vocational training,
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welfare and social services, as well as any other right recog-
nized by law, to the migrant who is lawfully in Spain, simply
because of their migrant condition or because they belong to a
particular race, religion, ethnicity, or nationality.

This section is distinguished by the fact that it refers to ar-
eas that are essential to social integration and respect for the
dignity of migrants—areas such as work, housing, education,
welfare, and social services. But, as may be seen from a simple
reading of the text, only documented or regular migrants are
entitled to protection against discrimination.

In the case of recognition of permits for paid employment
(Article 38.1 LoEx 2000) and the approval of the annual quo-
ta, there is an initial limit because in both cases the national
employment situation has to be taken into account, with the
exceptions that are set out in Article 40. At the same time, the
courts do not permit Spanish unemployment levels to be used
as an argument to justify the refusal of permits to immigrants
(Parlamento Espanol, 2000).

The employment of migrant workers in Spain is governed by
the international treaties, the Spanish Constitution of 1978, the
Spanish Immigration Law (LoEx) (Parlamento Espafiol, 2000),
and the Workers’ Statute (Parlamento Espafiol, 1978, 1995,
2000). None of the regulations require or support a company
limiting the number of migrant or non-EU workers providing
their services to the company at any given time. Even Article 10
LOEX allows migrants with work and residence permits to access
employment, on an equal footing with nationals of EU member
states, as public administration employees without limits or quo-
tas on the number of those who may provide their services to the
public administration at any given time.

Foreigners in Spain may work, in paid employment or self-
employed, as long as they have the corresponding residence
and work permits and undertake gainful activity in accor-
dance with Spanish legislation. Given these conditions, the
courts consider that denial of access on the grounds of origin
or nationality and lower wages for the same work constitute
discrimination.
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Discrimination in access to housing and to housing benefits
(Parlamento Espanol, 2000): In Spain this takes form espe-
cially in the terms of lease agreements, which are often abusive,
and even in the refusal to lease properties to foreigners from
certain sectors or groups, claiming that they have been rejected
by the resident associations or that they devalue the property
(Vicente, 2009:129-157).

Discrimination in access to education and vocational train-
ing: Cases primarily involve segregation in schools and obsta-
cles to accessing certain schools (Garcia Civico, 2013:35-62).
In any case, the right to vocational training is only recognized
for foreigners who are resident in Spain. This therefore ex-
cludes a demographic group that undoubtedly needs this type
of training in particular as a way to build their capacities to
meet the demands of the market and as a means of integration
into the labor market.

Access to welfare and social services: These are the services
referred to in LOEX Articles 12 and 14. The first problem is that
there is no catalogue of general and basic, or of specific, social
services and benefits. The latter article distinguishes between
recognition of the right to basic social services and benefits for
all foreigners, regardless of their administrative status (Parla-
mento Espaol, 2000) and the right of foreign residents to so-
cial services and benefits, both general and basic and specific,
subject to the same conditions as Spanish nationals. In any
case, foreigners with disabilities under the age of 18, who have
their habitual residence in Spain, are entitled to receive special
treatment, services, and care as required by their physical or
mental state (Parlamento Espafol, 2000).

A foreigner may be discriminated against if the services or
benefits are denied to them because they are a foreigner, if pri-
ority is given to nationals without objective justification, or
if their needs are assessed differently (Rubio, 2006:642—643).
In the context of integration programs specifically aimed at
immigrants, discriminatory acts may also occur in relation to
groups of immigrants when one group is rejected, repudiated,
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or denigrated by another. Difficulties also arise from a lack of
information and advice on services and the corresponding ad-
ministrative authority.

Regarding health care (Parlamento Espafiol, 2000) and rec-
ognition of the right of access to it for foreigners registered in the
municipality in which they usually reside, a regressive legisla-
tive amendment has been introduced that recognizes this right
only to foreign residents: Royal Decree-Law 16/2012, of April
20 (Parlamento Espanol, 2012a), on urgent measures to guar-
antee the sustainability of the National Health System and im-
prove the quality and safety of its services, and its implementing
regulations, the Royal Decree-Law 1192/2012 of August 3, on
the status of insured persons and beneficiaries for the purpose
of receiving publicly funded health care in Spain through the
National Health Service. This new regulation, adopted by the
Spanish government, and which came into force on September
1, 2012, changed the entitlement to the right to health in that it
introduced considerable changes in access to public health care.
Some of the provisions of the aforementioned royal decree-law
have been challenged as unconstitutional, including Article 3,
which precisely defines the persons who are entitled to health
care. Among the arguments for its unconstitutionality are the
principle of equality and the prohibition of discrimination, be-
cause of the exclusion of public health care to non-regular mi-

grants (Solanes, 2014:133-130).

4) Those acts that, through act or omission, prevent economic ac-
tivity being lawfully undertaken by an alien residing legally in
Spain, only because they are a migrant or belong to a particular
race, religion, ethnicity, or nationality.

5) Finally, any treatment arising from the application of criteria
that harm workers because of their status as migrants or mem-
bers of a particular race, religion, ethnicity, or nationality, con-
stitutes indirect discrimination. Indirect discrimination is an
apparently neutral standard or measure affecting certain assets
that has a detrimental effect on a particular group protected
by an antidiscrimination clause, and without there being suf-
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ficient constitutional justification to construe it as a limit to
the right in question (Giménez, 2004:289). Indirect discrimi-
nation is also called discrimination of impact as opposed to
direct discrimination that is discrimination in treatment, be-
cause, ultimately, it entails assessing the different impact that a
legal difference in treatment (supposedly neutral, i.e., not due
to specially protected characteristics) causes to members of the
protected group in comparison with the majority. In order to
assess the unequal impact it is necessary to use statistical data.

Discrimination and Access to Justice:

An Approach from the Right to Effective Access to Justice

The starting point is the hypothesis according to which integra-
tion policies improve when antidiscrimination laws and policies
are developed. In this field, framed by antidiscrimination law,
the right of access to justice and associated rights are essential.
The Migrant Integration Policy Index (Huddleston and Niessen,
2011:24) establishes parameters for assessing the development
of nondiscrimination policies, outlining the achievements of the
strongest and weakest countries.* But the report also shows the
average country is characterized by some traits. In most areas,
discrimination on the grounds of race, ethnicity, or religion is
prohibited. But other categories such as nationality are not cir-
cumscribed and are not afforded the same protection. When a
victim seeks redress they may benefit from financial aid, an in-
terpreter, and reversal of the burden of proof. NGos dedicated to
the promotion of equality do not have sufficient legal capacity to
represent victims or to lead collective action. There are few equal-
ity bodies with full legal capacity and the independence necessary

* The Mipex 111 Report, for 2011, ranks the states as follows. Countries where vic-
tims are best protected: Canada and, in Europe, UK, Sweden, Belgium, and France.
These are states where, in general, the laws being introduced are easier to enforce. Other
countries such as Portugal, Romania, Bulgaria, and Hungary are starting to apply
newer equality and nondiscrimination legislation. The Baltic states, Malta, and Austria
have only met minimum standards required by the EU. Poland and Switzerland are
well below required standards. Finally countries such as the Czech Republic, Germany,
Denmark, and Spain exceed minimum standards by adopting broader protection me-
chanisms but are still ineffective because their equality policies are weak.
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to provide assistance to victims. The main weakness is the equal-
ity policies, and this inadequacy, linked to dwindling funds, may
have a very negative impact on access to justice in many countries
(Huddleston and Niessen 2011:24).

Ensuring access to effective justice in cases of discrimination
may be considered a justice response in the sense proposed by Fra-
ser (2003:83). A response that surpasses both the limits of a simple
economics-based view and the weaknesses of a culturalist perspective
that states that maldistribution may be remedied through recogni-
tion. It is a response that can embrace the demands of cross-cutting
redress and transformative redistribution on a limited scale. Trans-
formative redistribution comes about through measures designed to
increase and/or redistribute income intended to strengthen the ca-
pacity to avoid harm associated with status, from an approach that
promotes the right to social welfare above assistance programs that
stigmatize their beneficiaries. This transformative remedy to maldis-
tribution has the potential to reduce misrecognition, and is especially
useful in combating racism. Cross-redressing also includes measures
associated with recognition, by way of greater respect for groups
that are socially spurned due to subordinate status, e.g., overcom-
ing discrimination in access to housing, credit, and employment. In
these cases, recognition may help because they are situations where
distributional issues are linked to status subordination. As is well
known, Fraser (2003:40, 42) posited a bivalent conception of justice
that does not attempt to synthesize recognition and distribution, but
that speaks of two perspectives, two mutually irreducible dimensions
of justice that would nevertheless coincide in a key criterion of jus-
tice: parity of participation. This is a criterion of justice that has two
conditions. One is related to the distribution of goods that ensure
the independence and voice of all participants, precluding those so-
cial arrangements that institutionalize deprivation, exploitation, or
great disparities in wealth that keep some people from interacting as
equals. The second condition precludes the institutional schemata
that systematically depreciate certain categories of people and there-
fore rejects institutionalized social and cultural patterns that deny
certain people participant status.
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In this regard, the right to free legal aid may be a step towards
social justice in terms of access to justice, as an expression of the
parity of participation. There are clearly different parameters and
levels of development of the legal aid. First of all, effective access
to justice comprises a range of situations or possibilities admitted
by legal systems: citizens” knowledge of their rights and the means
to exercise them; access per se through some kind of institutional-
ization of free legal aid for those without the means to take legal
action; the availability of a justice system capable of delivering a
correct decision on the merits of the case within a reasonable time
period; and the possibility of completing proceedings in full, so
that the outcome ultimately depends on the legal merits of each
part of the process, and in sum that it has satisfied the regulatory
principle of “equality of arms” (Capelletti and Garth,1996:20).

Let us consider how important it is for potential litigants in this
area of law to be aware of their rights, the violation of said rights,
and the possibility of finding redress through the courts (Gloppen,
20006:46). Often, those whose rights have been severely violated
lack this knowledge. The first barrier is therefore overcome by rec-
ognizing that there is a legally enforceable right, followed by the
degree of knowledge and information required to file a complaint.
However, these obstacles, according to Cappelletti and Garth, have
more or less impact depending on other aspects, such as the parties,
institutions, and actions involved.

The difficulties gaining access to justice that affect large sectors
of the population, especially vulnerable groups (Gloppen, 2006:45),
are related in particular to financial problems, but also to other
variables such as lack of information, corruption of the justice sys-
tem, the formalism that surrounds the judicial institution, the fear
and mistrust it generates, delays owing to its decision-making sys-
tem and other—even geographical—barriers that stand between
citizens and judges. The greatest obstacles include temporal re-
strictions on access and on the proceedings,’ the issues of active

> Article 6.1 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms states that justice should be made available within a “reaso-
nable time.” This requirement is interpreted to mean that justice that is not available
within a reasonable time is justice that is inaccessible for many people (Council of
Europe, 1950).
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and passive legal standing, costs and court fees,® the complexity
of the legislation and the formalities and structure of the judicial
system, substantive and procedural law. Gargarella refers to it as
a “situation of opportunity” defined through the formal or “sys-
temic” barriers and the informal barriers of the search for justice
or redress through the judicial system (Gargarella, 2006:120). So
there are various impediments that are significant enough to con-
dition the right of access to justice. However, the focus shall be on
those that are particularly relevant to antidiscrimination protection
and among these, on those related to knowledge of rights and the
means to exercise them.

Legal aid as a right to give effect to the access to justice raises a
number of core issues that must be addressed, particularly in regard
to combat discrimination by individuals such as third-country na-
tionals in Spain.

First, it requires a reflection on the consideration law in itself, to
strengthen the idea of the right to free legal aid as a fundamental
social right, as a justice guarantee not only individually, but also
as a constitutional value and a key component of the rule of law
(Anén, 2013b:292). This also includes deepening the necessary re-
lationship among the right to free legal aid and other fundamental
rights such as equality, the right to effective judicial protection, and
the right to legal assistance.

Access to justice has two central dimensions that character-
ize it as a social and a fundamental right. Cappelletti and Garth
(1996:10-13), in their now classic analysis, noted that access has
the potential to bring to bear two basic objectives of the legal sys-
tem by which people may assert their rights and resolve disputes
within the state. These are equality of opportunity and quality of
outcome. The system must be equally accessible to all and should
result in outcomes that are individually and socially just. There-
fore, on the one hand, and in a broad sense, this is understood to
guarantee real and effective equality in accessing state institutions,
bodies or powers that generate, implement or interpret laws and set

¢ The thesis that one of the main obstacles that stand between the citizen and
justice is economic is not recent; on the contrary, it is present in the first rudimentary
forms of organizing and administering justice (Fanlo, 2004:217-218).
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standards, including those that—according to Birgin and Kohen
(2006:20)—have a particular impact on social welfare. Hence their
centrality in a democratic society (Gloppen, 2006:37). Moreover,
access to justice includes the means, particularly those of a proce-
dural nature, which are adopted in order that people may resolve
their disputes and protect their rights in the courts of justice and, in
general terms, before the corresponding institutions.

Concurrently, this also means keeping legal aid as a public ser-
vice, as part of a fundamental right—the right to effective judicial
protection—publicly funded. This is the last defense of those most
disadvantaged, the most vulnerable groups such as immigrants in
Spain. This is an increasingly more needed right, while there are an
increasing number of people with incomes below a sufficient level
to litigate.

Effective judicial protection is interpreted both by those different
laws that have regulated the legal status of aliens in Spain, and the
Constitutional Court as a fundamental right equally entitled for
nationals and aliens. Thus, the right to free legal aid and legal assis-
tance is considered an essential right, needed as a universal human
right. The judgment of the Spanish Constitutional Court 95/2003
is critical at this point acknowledging that aliens settled in Spain
are entitled to free legal aid regardless of their legal status. Follow-
ing the Judgment 236/2007, it expressly recognizes a profound re-
lationship to international human rights and fundamental rights in
its legal basis (Tribunal Constitucional Espaol, 2003, 2007).

The determination of this institution in Spain, however, has
even more critical aspects according to the reform of free legal aid
legislation, which is pending approval. Indeed, the Draft Bill on
Free Legal Aid of February 24, 2014, maintains the recognition of
the right to Spanish, EU nationals, and aliens who are settled in
Spain, having to prove all of them the lack of financial resources
to litigate (Article 2). This reform introduces higher requirements
in terms of access, in income levels (Article 3), and in the content,
which now, however, reaches all jurisdictions, and those cases in
which legal assistance is mandatory. The legal reform has been
criticized by the General Council of Spanish Lawyers because,
ultimately, it introduces difficulties in access to justice and un-
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dermines the rights of citizens in general, not just immigrants
(Parlamento Espafol, 2014).

A second core issue of legal aid is the importance that legal advice
deserves as an essential element for success in legal proceedings and
before administrative and judicial institutions, as many institutions
supporting the most vulnerable groups submitted (rra 2012:50).
The main barrier to the access to justice for many people is to count
on appropriate legal advice, by legal advice services in bar associa-
tions, to guide citizens, and to clearly explain to them the sustain-
ability of the claim. In this sense, the legal ways of obtaining legal
aid and advice are essential, as well as the attempt to use technical
language to improve the understanding of the legal situation, op-
tions among procedures, and their possible consequences.

The survey and report by the European Union Agency for
Fundamental Rights in eight EU states confirms this hypothesis
by examining the availability, quality, and accessibility of legal
advice and assistance. It distinguishes between the points of view
of complainants, lawyers, and other intermediaries and equality
bodies (FrA, 2011:47-54, 2012:49-50).

There is a general recognition of the difficulties of procuring
the services of lawyers specialized in discrimination cases and
affordable quality advice. The complainants particularly value
systems in which this advice is provided for free or through in-
surance. In this environment it is understood that initial advice
and assistance include: explanation of the regulations contained
within legal texts on equality (national and EU directives); the
form and procedure of filing a lawsuit or complaint; its content;
the identification of lawsuit or complaint alternatives; possible
outcomes; subsequent steps in the procedure; and information on
mediation or other alternative forms of dispute resolution. This
advice helps complainants to clarify their goals and how to ap-
proach the case. Explanations of legal terminology and the system
of access to justice as well as a professional description of the risks
and prospects for the proceedings are especially appreciated at
this early stage (Fra, 2012:50)

’In particular, as Garcia Afién (2013b:174) and Rey (2014:303) highligh, it can
be said that anti-discrimination law by racial reasons in Spain are neither known by
citizens, nor legal professionals, and for this reason is scarcely applied.
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A broad analysis of this area leads to the conclusion that there
are a number of indicators that promote the knowledge of rights
and the availability and accessibility of information. Conversely,
when these indicators are absent or inadequate, there are major re-
percussions in the area that was initially highlighted: low levels of
awareness about situations of discrimination and a lack of response
or complaint (FRA 2012:53). This is undoubtedly influenced by the
political reluctance to combat discrimination and to place racial
and ethnic discrimination on the political agenda, and the political
permissiveness regarding expressions of animosity towards certain
population groups. The approach of the media to groups at risk of
discrimination is not always constructive, and this is compounded
by the lack of resources available to the equality bodies and other
entities to promote a culture of fundamental rights.

Basic conditions include the availability and accessibility of le-
gal assistance at all stages of the processes in each legal system;
certainly, the complexity of the processes and the technical nature
of the language do not facilitate these conditions. This includes:
independent institutions specialized in antidiscrimination; the de-
velopment of communication strategies on these rights within the
framework of equality legislation and on the existence, nature, and
tasks of each body and complaint submission guidelines; and the
development of good practice guides to promote equality and com-
bat discrimination. It also includes: specialized training for lawyers
and the quality of relationships that they develop as advisers to the
complainants; the qualifications of the professionals who provide
advice and support as well as the competencies developed and in-
corporated into their legal knowledge, in order that they may en-
gage with experiences of discrimination across a variety of people
or interdisciplinary teams; and the exchange of information, train-
ing, and references between organizations that provide advice and
support to victims of discrimination. Other relevant aspects are
the personal, moral, and emotional support of victims by equal-
ity bodies and other intermediary institutions. The development
of cooperation and support networks for specialized knowledge by
media professionals, social partners, and politicians, who should
have at least some basic working knowledge of antidiscrimination
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law. Finally, the development of networks by organizations in the
field of human rights to identify the practical needs of individual
complainants and how best to respond to them.

The aforementioned barriers or obstacles are interrelated, and
it will be difficult to introduce reforms that are effective and that
affect only one of the aspects involved; this is a situation analo-
gous to that of the advantages and opportunities. Moreover, the
obstacles have a greater or lesser influence depending on the con-
ditions and the manner in which they are addressed. Their ef-
fects are more negative in situations in which the complainant is
isolated or acting individually, where individuals do not have suf-
ficient resources to litigate, the complaints are minor, the advisers
and lawyers have no specialized knowledge, there is no case law in
the higher courts, or no victim support institutions. Conversely,
those with greater access to advice and information, who under-
take the litigation and make use of all legal resources and existing
networks in their own interest, are at an advantage. Turning bar-
riers into opportunities undoubtedly requires framing the right of
access to justice as a measure of cross-redressing and transforma-
tive redistribution. A measure aimed at strengthening the capac-
ity of people to avoid the negative consequences associated with
their status and increasing respect for socially neglected groups,
thus helping to provide support networks that maximize the pos-
sibility of claiming a right and make it effective. This leads to a
framework characterized by elements such as that residents of a
state have the means to combat discrimination and benefit from
the same opportunities. Residents may file a case in court on any
form of discrimination, racism, and incitements to hatred. These
forms of discrimination are prohibited in all areas of public and
private life: employment, education, housing, and social protec-
tion. The victims are able to access justice because there are insti-
tutionalized mechanisms for this, as well as independent bodies
and NGOs that take part in the process. The courts have a wide
range of measures and sanctions at their disposal to prevent, de-
ter, and correct discrimination. The state also adopts positive du-
ties and actions that encourage the creation and implementation
of antidiscrimination policies in other institutions.
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